Spring 2023

Received: 18/10/2023

Accepted: 21/11/2023

Novel Studies of Law and Environment

ORGINAL ARTICLE

The international responsibility of governments for transboundary damages
caused by genetically modified resources with a view to the "Nagoya-Kuala
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Abstract

Genetic engineering as a technology with potential and actual abilities and
capacities can play a fundamental role in removing some obstacles in the
production of agricultural, industrial and medical products. But we should not
ignore the possible dangers of genetic engineering on human health and the
environment. In this regard, various biosafety conventions, protocols, laws and
standards have been developed and approved in the world in order to provide
solutions for the production, trade and safe use of genetically modified
products. One of these documents is the "Nagoya-Kuala Lumpur"
supplementary protocol. The purpose of this research, which was carried out
with a descriptive-analytical method, is to express the international
responsibility of governments for transboundary damages caused by
genetically modified resources with a view to the supplementary protocol of
Nagoya-Kuala Lumpur. The findings indicate that the supplementary protocol,
as a part of the legal order created in the international law system, has the
ability to resolve conflicts in that system. As long as the main commitment of
the supplementary protocol is to create a fundamental change in the
implementation of the public law approach. For the responsibility for
biodiversity damage, even with the observance of the internal laws of the
members that reflect their specific economic, social and legal conditions, the
goal of the protocol has been achieved at least for now, and to resolve this
criticism, we can refer to the solutions available in Regarding the interpretation
of multilateral environmental agreements, it was appealed.

Key words: international responsibility, biological safety, Nagoya-Kuala
Lumpur supplementary protocol, genetic engineering, genetically modified
living organisms, financial guarantee.
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! Wimalasiri, J. D. Ranasinghe, R. S.

2, Nagoya-Kuala Lumpur Supplementary Protocol on Liability and Redress to the Cartagena
Protocol on Biosafety, adopted by decision BS-V/11 in its Annex on 15 October 2010,
UNEP/CBD/BS/COP-MOP/5/17.
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Saida Talukder Rahi, Anwar Hossan Sagor (2022) Legal Regime of Genetically Modified Food:
Developing Country in the Context, Lex Publica Vol. 9, No. 2, 2022, p.73.
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1. See: ILC Draft Articles on Prevention of Trans boundary Harm from Hazardous Activities, U.N. Doc.
A/56/10,2001.

2, See: ILC Draft principles on the allocation of loss in the case of transboundary harm arising out of
hazardous activities, U.N. Doc. A/61/10, 2006.
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4. Due Diligence.
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3. See: Principle 21 of the World Charter for Nature ( General Assembly resolution 37/7 of 28 October

1982), available at: http://www. un.org/documents/ga/res/ 37/a37r007.htm.
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Commentaries (2001) PP. 153-154, available at: legal.un.org/ilc/texts/instruments/english/
commentaries/ 9 7 2001.pdf.
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1. See: North Sea Continental Shelf Cases (Federal Republic of Germany/Denmark; Federal

Republic of Germany/The Netherlands) Judgment, [1969] ICJ Rep 3 paras.85, 86.

2, See: Gabcikovo Nagymaros Project (Hungary/Slovakia), 1997. Para 141.

8. See: Judgments | Pulp Mills on the River Uruguay (Argentina v. Uruguay) | International Court of
Justice, Paras 115 & 141-149. available at: www.icj-cij.org/en /case/135/judgments.

4. See: Certain Activities Carried Out by Nicaragua in the Border Area (Cost Arica v. Nicaragua) and
Construction of a Road in Costa Rica along the San Juan River (Nicaragua v. Cost Arica), Judgment of
16 December 2015, Paras 106-111 & 165-172.

5. See: Mox Plant Case, (Provisional Measure), ITLOS November 10 (2001), Para 82.

6. See: Case concerning Land Reclamation by Singapore in and around the Straits of Johor (Malaysia
v. Singapore), Provisional Measures, ITLOS, No 12 (2003), Paras 96, available at:
legal.un.org/riaa/cases/vol XXVII/133-145.pdf.

7. See: Judgments | Pulp Mills on the River Uruguay (Argentina v. Uruguay) | International Court of
Justice, paras 119, 204. available at: www.icj-cij.org/en/case/135/judgments.
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! See: Certain Activities Carried Out by Nicaragua in the Border Area (Cost Arica v. Nicaragua) and
Construction of a Road in Costa Rica along the San Juan River (Nicaragua v. Cost Arica), Judgment of
16 December 2015, Paras 104, 153, 154.

2, See: Case concerning Land Reclamation by Singapore in and Around the Straits of Johor (Malaysia
v. Singapore), Provisional Measures, ITLOS No 12 (2003), Paras 95, 106, available at:
legal.un.org/riaa/cases/vol XXVII/133-145.pdf.

3, State liability.

4 Shibata, A.
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! Telesetsky, A.

2, Article 9 of the Council Directive 85/374/EEC of 25 July 1985 on the approximation of the laws,
regulations and administrative provisions of the Member States concerning liability for defective
products — For the purpose of Article 1, ‘damage’ means:

a) damage caused by death or by personal injuries

b) damage to, or destruction of, any item of property other than the defective product itself, with a lower
threshold of 500 ECU, provided that the item of property:

1) is of a type ordinarily intended for private use or consumption

2) was used by the injured person mainly for his own private use or consumption.

8. Shanmugam, S.K.B., Subramanian, S.R. and Padmavati, M.

#. Measurable or otherwise observable.
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! Gailhofer, P, Krebs, D, Proelss, A, Schmalenbach, K, Verheyen, R.

2 strict liability.
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4. See: Directive 2004/35/CE of the European Parliament and of the Council of 21 April 2004 on
environmental liability with regard to the prevention and remedying of environmental damage.



A AW C}Lo‘ @L‘m )I LS:’L; LS})“)é Cal)L.é JL.“‘! 39 l.bC,JSé &su"”ut‘-"' \:Aﬁ-l,-:-mhﬁ :Obl&o.b 9 ‘5_1L..| 'Y

SS9 50 &8 (armelon; Sl (IS 0,509, b Colgtan lie nl 1n) el €aome Sodgias? od oailniS
g 5l (U fleieas (YAT AYAY Sl mlio mas 5 (JoXo) «owl Bl cwl ooy cogad 4 (LSS
ol 5 o 3 (Sl ¥ 5 50 lne] JU 3 | e 5 g1l il (7 ) ] S5
JES Jptn deyigo S5 41 o5 o o 0,8 it ol g8 S 1y (S8 osle ol 51 45 Canline oy
Iy Sl anilyd cdao Ve v A Jlos j0 conl pogdle (FY (V- 27 iS40 ,5) «0)ls ald cod gt ol S0i55 slo S5g
@ Bl e DYgamme 5l (B0 Shls JUB o (ol Sudsias w5 So L Gl ln a5 08 ol 4 cnl o
iS4l Sl e olyiets il B Syt 1 stine e Ol S (shae 55 S gane

8515 (58 ol Cedgtme ol 08,5 ule |y aaroan 5 (ilsB plos s |5 Juamne outiS s

(oSS J59 52 93 Clghun udle i sler i
o3 dsi> 0,500, Jyado arze Canyy Sllus JUE )0 Sl 3, LT a5 o ls o )Lil g050 (nl 4y Cudstans unls
e eyt Bee Syt ol (gogae (B9, WIS o (595 T ki 00 Sulstins 25 51 b Tl Cgtis
4 by iy (seges G9i> uized g WS 0 ()8 yall plelp | gt 1,585 ST pogasGoi> ) Lol e
OSe 5 53kT59,8) €l Sjlus Glrz 4 bgsys gogassic oS b 5o ol 0T gs8s 5l S )p2 5l s St
b oy (Hino (53,525, ot bame Bi> £3595 55 45 3J5 al & (Ko ulgtons Cumle e (14T ATAA
O3l el o canl o] @dlie g sl e s Lo 3l Colon ole Ban jgmalusl 0S5, 50 audl ails (65 9omac, L
3yl g 08 08 ol (e 55 Gl (o (LSL LU ol gLl e (S5 6l 6l S jlae 991
255 &6 Ghled iz JUdys Codstae a0 (ol Gondy LY Vo0 O plangy) Cailey gae ol 5 (Sogll wnli]
ol B asiles pan daome Casy slacaw] 5l aS caul ol 8l gdlin Laa> gl cogaskGsi> 0 Jde Cudsiue
wiedy)l 393 (63534 Sl (plply g Sl (S18 85,1 IS Cenyslasme &S Conl T Sl 9505, )0 sz g0 oo S,
#505398 Jyadien il £3:590 3,59, Gl SBI b i oS gad J1 8 4z g5 090 9,809, (5o L] Ml 5 lag Ll 5 o
DS Coles G jlaos 5l g wigd lage 0l s jlaore sl lgicds B ans oo ol lacdgs 4y g 090 oo
odd 18 pdy Cogas & Cannd (o090 39i> 3,509, SS90 (nl 0 45 e jo0 4 (nl 4 (eSS SS9 Ol (o) 0 b
a ar gl mss 5l Il oolinul 5 cblis gl alimde BB L b5 I LB o ls alis] gods b a8 g sbas ccan
i lgiea o] 51 aS B ool Billas g edlys Ckail Tl Slladh Sl aiesls cladl e gl o] ol
pll € gaain b Jole» ogas )0 #ZMo6d plin (s 3l Sloladl cpl (VO YV T Llol) 098 oo 0l € LaSS JSTg
oobul s Mol Claladl a4y (g9 )Ll g sl oaid (asein JSTg, 50 Jele Jbo Codginm dgu> aSil 4 ax gl Ll 5 .5 o
Sbladl jogar o 1) 093 Olaweal Wb Zod alp il alils oo Jb Cdlse wilg oo alBlax ol>] jeiws
a8 ) 1 sl asl oo ed lalie 4 0 o gus el S50 sl Cpzl o oS @) Jotie & gty aily S ensly

! Gerdung A.

2, See: Furet A. The French law on GMOs: balanced or biased. Inf’OGM Association Available online
at: http://wwwinfogmorg. 2008.

8. Administartive Approach or Regulatory Liability.

4. Civil Lability Approach.

®. Pojman L.

®. response measures.
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ERG and Others v Ministero dello Sviluppo Economico and Others, Case C-378/08, Judgement of the
European Court of Justice (Grand Chamber) of 9 March 2010, European Court Reports 2010 1-1919.
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